
IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, SONITPUR        
AT TEZPUR 

 
PRESENT : Sri P. C. Kalita, 
    Assistant Sessions Judge,      
   Sonitpur, Tezpur. 
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J   U  D  G    M   E  N   T 

 

  The prosecution case, inter-alia, in brief, is that informant  

Rausanara Begum lodged an ejahar in the Tezpur PS alleging that on 22-05-

2013, at 8 a.m., accused persons, namely, Kasem Ali, Julhaj Ali and Ahmad Ali, 

taking advantage of absence of her family members, unlawfully entered into the 

compound of the informant and asked her minor daughter for betel. While her 

victim daughter did not come out of home, the accused persons entered into the 

house and made attempt to rape her victim daughter by gagging her mouth and 

tearing her wearing apparels.  

 

2.  On the basis of the aforesaid ejahar, the Officer-in-Charge of 

Tezpur PS registered a case, being Tezpur PS Case No.623/13, u/s 

448/376/511/34 IPC. During the period of investigation, the Investigating Officer 

produced the victim for medical examination. After conclusion of investigation, 

the Investigating Officer submitted the Charge sheet against the accused u/s 

448/376 of IPC.  

 

 3.  After appearance of the accused, the learned Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur, committed the case to the learned Sessions Judge, 

Sonitpur, Tezpur and thereafter, the case was made over to this Court for 

disposal. Accordingly, this Court took up the trial of the case. Considering the 

materials available on case record and case diary, the charges were framed 

against the accused under Sections 448/376/511 of IPC. Then the contents of 

charges were read over and explained to the accused, to which the accused 

pleaded not guilty and claimed to be tried.  

 

4.  In order to bring home the charges, the prosecution has examined 

as many as 8 (eight) PWs, including the informant and the victim. Then the 

accused has been examined u/s 313 CrPC. The pleas of the accused are of total 

denial and he has declined to adduce any defence evidence.   
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5.    Points for determination : 

 

(1) Whether the accused person, on 22-05-2013, in the morning 

at about 8 a.m., at Rajbhoral, under Tezpur Police Station, committed 

house trespass by entering into the residential house of the victim in 

order to commit the offence of rape on the victim and thereby committed 

an offence u/s 448 of IPC  ? 

 

(2) Whether the accused person, on the same day, time and 

place, attempting to commit the offence of rape and in such attempt the 

accused did certain act (committed the house trespass by entering into 

the residence of the victim in the morning and torn the wearing apparels 

of the victim ) and thereby committed an offence u/s 376 read with 

Section 511 of IPC    ? 

 

Discussions, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the material available 

on the case record. Heard argument of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1, Rausanara Begum, the informant –cum- mother of the 

victim girl, stated that she knows the accused Kasem Ali. One day, about 4/5 

months back, she went to the nearby Anganabadi Centre to drop her minor 

children, leaving the victim girl at home alone. At that time, accused person 

came to her residence and asked tobacco from her victim daughter. While her 

victim daughter replied no, and she came out of home, accused person caught 

hold her, touched on her chest, gagged in her mouth and torn out her wearing 

clothes and then, lifted the victim daughter. At the time of occurrence, her victim 

daughter was 13/14 years old and she was reading in class VI. In the meantime, 

she returning from school, saw the accused person lifting her victim daughter. 

On seeing her, accused person made attempt to leave the place of occurrence 

and then, she caught hold him. Thereafter, the family members of the accused 
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person came and took away the accused from her hands. After three days of the 

incident, she lodged the ejahar against the accused person. Ext.1 is ejahar and 

Exts. 1(1) and 1(2) are her signatures thereon.  

 

8.  PW-2, the victim girl, stated that she knows the accused person. 

Informant is her mother. The incident took place in the year, 2013 at their 

residence at 8 a.m. On the date of occurrence, at about 8 a.m., she after taking 

bath, was preparing for school. At that time, the accused person came to her 

residence and asked her betel and tobacco. When she replied that she had no 

betel, tobacco, then the accused person told that he would eat pickle outside the 

house. When she saw the accused through the door, the accused person caught 

hold in her hand and chest and thereafter, the accused person took away her by 

lifting. She and her younger brother made hue and cry and at that time, her 

mother arrived at home. Her mother caught hold the accused person and 

recovered her from the hands of the accused person. At that time, the family 

members of the accused persons came there and took away the accused person. 

The villagers of the accused person convened a village mel and punished the 

accused person by cutting a portion of hair of the accused person. For this, her 

mother lodged an ejahar. Police recorded her statement and sent her for medical 

examination.   

 

9.  PW-3, Abdul Jabbar, a co-villager, stated that he does not know 

the accused person and the informant. At this stage, the prosecution has 

declared hostile this witness.  

 

10.  PW-4, Dr. Tutumoni Handique, stated that on 24-05-2013, she 

was at Kanaklata Civil Hospital, Tezpur as Medical and Health Officer –I and on 

that day, at about 6-15 p.m., at the labour room of the Hospital, she examined 

the victim girl in reference to Tezpur PS Case No.623/13 u/s 376/511 IPC on 

being escorted by WPC Hira Deka Mushahari, on consent of her mother, in 

presence of ANM Kalpana Devi. On examination, she found the following :  

 

  Identification mark – mole on right side of the neck.  



 

 

5 

 

  Height – 126, Weight – 25 kg, Teeth – 14/14 

  Average built, well dressed, neat and tidy. Gat is normal. Breast is 

developing. Pubic axillary hair absent. Vulva and vagina healthy. Hymen intact. 

No injury or any mark of violence absent.  

 Investigation –  

  X-ray for determination of age of wrist joint, elbow joint, iliac crest 

done at Assam X-ray Clinic & Laboratory by Dr. P. K. Barman, Radiologist.  

 Reports –  

   Union of the epiphysis of the lower ends of left radius and ulna 

are not compete.  

  All epiphysis of the bones around the left elbow joint have fused 

with their respective shafts.  

  Epiphysis of iliac crest has appeared but remains open.  

  Age of the person under investigation is below 18 years.  

 Remarks –  

1. Age of the person under investigation is below 18 years.  

2. There is no sign of any injury or mark of violence in her body 

as well as on her private parts.  

3. There is no sign and symptoms of recent sexual intercourse at 

the time of examination.  

Ext.2 is the medical report, submitted by her.  

  

11.  PW-5, Jonab Ali, village headman, stated that he does not know 

the accused person and the informant. He knows nothing about the incident.   

 

12.  PW-6 Hobibur Rahman stated that he knows both the parties of 

this case. The incident took place one year ago. From the villagers he came to 

know that accused person caught hold in the hands of the victim girl.  

 

13.  PW-7, Ikbal Husain, son of the informant, stated that he knows 

the accused person. Victim is his elder sister. He could not remember the date of 

the occurrence. On the date of occurrence, at about 8 a.m., the accused person 

came to his house and asked tobacco and betel from them and when he told 



 

 

6 

 

that they had no tobacco and betel, then the accused person told that he would 

eat pickle kept in the outside. Then, his elder sister (victim) wept. The accused 

person then caught hold the victim and took her inside the room by lifting. While 

the victim was crying, he came near her, then the accused person offered him 

with chips which he refused to take. After a while, his mother came and the 

mother asked the victim girl about the incident. Then, his mother went to the 

accused and asked him about the incident.   

 

14.  PW-8, Bidyut Bikash Baruah (IO) stated that on 24-05-2013, he 

was serving as in-charge of Borghat OP and on that day, one Rausanara Begum 

lodged an ejahar at the police station and then the O/C, registering it endorsed 

him for investigation of the case. He recorded the statement of the informant 

and the victim girl and sent the victim for medical examination. He prepared a 

sketch map of the place of occurrence and recorded the statements of other 

witnesses. He collected medical report of the victim girl, arrested the accused 

person Kasem Ali @ Abdul Kasem and thereupon laid a charge-sheet u/s 448/376 

IPC against the accused person. Ext. 3 is the sketch map of the place of 

occurrence and Ext.3(1) is his signature thereon. Ext.4 is the charge-sheet and 

Ext.4(1) is his signature thereon.  

 

Delay in lodging the FIR : 

  

15.  From the ejahar (Ext.1), it is seen that the incident occurred on 

22-05-2013, but the ejahar was lodged on 24-05-2013. Thus, it appears that 

there was two days delay in lodging the ejahar. In the ejahar, the informant 

(PW-1) stated that for not having proper decision from the village mel, there was 

delay in lodging the ejahar. This PW-1 in his deposition clearly admitted that 

there was three days delay in lodging the ejahar, but he has made no 

explanation as to why delay occurred in lodging the ejahar, which is fatal for 

prosecution.  
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Legal position : 

Offence u/s 448 IPC (House trespass) 

 

16.  Section 442 IPC defines house trespass as  :  

 

  Whoever commits criminal trespass by entering into dwelling or 

any building used as a place for worship, or as a place for the custody of 

property, is said to commit “house-trespass”.  

 

   In order to constitute an offence u/s 448 IPC, the prosecution 

must prove :  

 

 (a) the accused committed criminal trespass ; (b) that he trespassed 

by unlawfully entering into or by remaining on the property unlawfully after initial 

lawful entry ; (c) that such trespass was in respect of a building tent or vessel 

(d) that such building, tent or vessel was used as a human dwelling or as a place 

of worship or as a place for storing property. 

 

  The deposition of victim (PW-2) is that on the date of occurrence, 

at about 8 a.m., the accused person came to her residence and asked her for 

betel and tobacco thereafter, touched in her hands and chest. During cross-

examination, this PW-2 has denied that she did not state before the IO that 

accused touched in her hands and chest. But the IO (PW-8) in cross-examination 

confirmed that the victim (PW-2) did not state before him the aforesaid fact. 

Omission to state this material facts, amounts to serious contradiction. 

 

  PW-7, younger brother of the victim, claims to be the eye witness 

of occurrence, but this witness has made a different story. According to him, the 

accused person took away the victim girl to the house, whereas the victim girl 

herself stated that accused took away her towards the road. He also stated that 

the accused person offered him chips packet, which he refused to accept.  

   

  PW-1, informant, is not eye witness of the occurrence.  
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  Other PWs 3,5 and 6 do not support at all the prosecution case.  

 

Attempt to Rape : 

 

17.  Section 375 IPC defines „rape‟ as follows : 

 

  A man is said to commit “rape” who, except in the under 

circumstances falling under any of the six following descriptions : -  

 

  First – Against her consent 

  Secondly – Without her consent.  

  Thirdly – With her consent, when her consent has been obtained 

by putting her or any person in whom she is interested in fear of death or of 

hurt.  

  Fourthly – With her consent, when the man knows that he is not 

her husband, and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married.  

 

  Fifthly – With her consent, when, at the time of giving such 

consent, by reason of unsoundness of mind or intoxication or the administration 

by him personally or through another of any stupefying or unwholesome 

substance, she is unable to understand the nature and consequences of that to 

which she gives consent.  

 

  Sixthly – Without or without her consent, when she is under 

sixteen years of age.  

 

  Here, the victim (PW-2) is the prime witness in this case. Her 

deposition is that on the date of occurrence, at about 8 a.m., while she was 

preparing for school, after taking bath, at that time, accused person came to her 

residence and asked her for betel and tobacco. She replied no. The accused 

person then, told that he would eat pickle outside the home. She then, looked at 
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the accused by opening the door and then, the accused person touched in her 

hand and chest and thereafter, by lifting her, took away to the road.  

 

   During cross-examination, this witness stated that she does not 

know when her mother Rausanara lodged the ejahar. The accused person earlier 

did not come to her residence.  She does not know as to who saw the incident. 

 

  From the aforesaid testimony of the victim (PW-2), it appears that 

the victim in spite of such an act from the accused neither resisted the accused 

nor made any hulla to her rescue, which creates doubt on the testimony of PW-2 

(victim). Besides, the victim (PW-2) stated these statements before the Court 

only not before the IO (PW-8).  

 

  PW-1, mother of the victim, stated that she saw the accused 

taking away the victim girl and on seeing her, the accused person fled away.  

    

   In cross-examination, PW-1 admitted that she did not mention in 

the ejahar that the accused person touched on the chest of the victim, took away 

the victim girl by lifting to the road and she caught hold the accused person. This 

PW-1 also improved the prosecution version by saying that the accused person 

torn out the wearing frock of the victim girl, whereas PW-2 victim, is totally silent 

on this point. Thus, it appears that these two vital witnesses have made 

contradictory statements on this vital aspect.  

   

  PW-3 is a hostile witness.  

  PW-4, MO, found no sign of injury or marks of violence in the 

private parts as well as body of the victim.  

    

  PW-5 and PW-6 are hearsay witnesses and do not support at all 

the prosecution case.  

 

  PW-7, younger brother of the victim girl, claims to be an eye 

witness of the occurrence. This witness has made another story. According to 
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him, accused person took away the victim into the house by lifting, whereas the 

victim (PW-2) stated that the accused person took away her towards road. Thus, 

it appears that both the witnesses have made contradictory statements each 

other. According to PW-7, the accused person fled away while his mother went 

to the accused person. During cross-examination, this PW-7 stated that while the 

accused person came to their residence, she was on the mango tree. This 

witness himself has made contradictory statement. So, the evidence of PW-7 

cannot be relied upon.  

 

18.    In view of the above discussions and considering all aspects, I 

hold that the prosecution has failed to prove the case u/s 448/376/511 of IPC 

against the accused person, beyond all reasonable doubt. Hence, I acquit him 

from the said offences, on benefit of doubt.  

 

19.  The accused person be set a liberty forthwith and his bail bond 

stand cancelled.  

 

20.  The case is disposed of accordingly.   

 

             Given under my hand and seal of this Court on this day, the 9th 

day of July, 2015.  

 
(P.C. Kalita) 

Assistant Sessions Judge, 
Sonitpur : Tezpur. 

Dictated and corrected by me. 
 
 
 (P.C. Kalita) 
Assistant Sessions Judge, 
Sonitpur : Tezpur 

 
Dictation taken and  
transcribed by me : 
    
    

(J. K Muru) 
Steno. 
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A  P  P   E   N  D   I   X 

 

Prosecution witnesses : 

 

PW-1     :   Mustt. Rausanara Begum 

 PW-2     :   the victim girl 

 PW-3     :   Md. Abdul Jabbar  

PW-4     :   Dr. Tutumoni Handique, MO 

PW-5     :   Md. Jonab Ali 

PW-6    :   Md. Habibur Rahman 

PW-7     :   Md. Ikbal Hussain 

 PW-8     :   Sri Bidyut Bikash Baruah, the IO 

   

Defence Witness    : Nil  

 

Court Witness    : Nil 

 Prosecution Exhibits   :   

   

  Ext.1   :   ejahar 

Ext.2   :   Medical Report 

  Ext.3   :   Sketch map  

Ext.4   :   Charge-sheet 

Material  Exhibits   : Nil 

  

Defence Exhibit   : Nil 

 

Court Exhibit    : Nil 

 

Exhibit produced by witness  :  Nil 

  

(P.C. Kalita) 

Assistant Sessions Judge, 

Sonitpur : Tezpur. 


